Like-Kind Exchanges With Depreciable Tangible Personal Property by Harl, Neil E
Volume 27 | Number 8 Article 1
4-15-2016
Like-Kind Exchanges With Depreciable Tangible
Personal Property
Neil E. Harl
Iowa State University
Follow this and additional works at: http://lib.dr.iastate.edu/aglawdigest
Part of the Agricultural and Resource Economics Commons, Agricultural Economics Commons,
Agriculture Law Commons, and the Public Economics Commons
This Article is brought to you for free and open access by the Journals at Iowa State University Digital Repository. It has been accepted for inclusion in
Agricultural Law Digest by an authorized editor of Iowa State University Digital Repository. For more information, please contact digirep@iastate.edu.
Recommended Citation
Harl, Neil E. (2016) "Like-Kind Exchanges With Depreciable Tangible Personal Property," Agricultural Law Digest: Vol. 27 : No. 8 ,
Article 1.
Available at: http://lib.dr.iastate.edu/aglawdigest/vol27/iss8/1
Agricultural Law Press
Publisher/Editor
Robert P. Achenbach, Jr.
Contributing Editor
Dr. Neil E. Harl, Esq.
*   *   *   *
Issue Contents
Bankruptcy
 General
  Avoidable transfers 67
 Federal tax
  Discharge 67
Federal Farm Programs
 No items
Federal Estate and Gift Taxation
 Gifts 67
 Portability 68
Federal Income Taxation
 Accounting method 69
 American Opportunity Credit 69
 Business expenses 69
 Corporations
  Built-in losses 69
 Depreciation 69
 Employee expenses 70
 Excise tax on highway vehicles 70
 Foreign income 70
 IRA 70
 Partnerships
  Partnership losses 71
 Self-employment 71
 Tax payment 71
Like-Kind Exchanges With Depreciable 
Tangible Personal Property
-by Neil E. Harl* 
 As noted in a recent article in the Drake Journal of Agricultural Law on like-kind 
exchanges involving real property, little change has been made on eligibility issues of real 
property for like-kind exchange treatment since the beginning of the like-kind concept 
in 1918.1 That is not the case with like-kind exchanges involving depreciable tangible 
personal property where classification systems have been in place for several years. A 
recent effort to introduce a classification system into real property like-kind exchanges 
(limiting exchanges of urban property with real property and vice versa) was rejected.
The general rule for depreciable tangible personal property
 Under the regulations,2 depreciable tangible personal property held for productive use 
in a trade or business or for investment may be exchanged for property of a like-kind 
or of like class.3 However, ironically enough the regulations do not define “depreciable 
tangible personal property.”4 
 As for the role of state law in property classification for like-kind exchange purposes, 
the United States Supreme Court in 1940 held that “[i]n the application of a federal 
revenue act, state law controls in determining the nature of the legal interest which the 
taxpayers had in the property or income sought to be reached by the statute.”5 However, 
the Chief Counsel’s Office has ruled that federal law controls over the state classification 
to determine whether an exchange of properties is like-kind.6
 “Depreciable tangible personal property” is defined elsewhere in the Internal Revenue 
Code, including investment tax credit7 and recapture of depreciation,8 with other areas of 
tax law referring back to the investment tax credit definition.9 That source states -
“. . . .local law shall not be controlling for purposes of determining whether 
property is or is not ‘tangible’ or ‘personal.’ Thus the fact that under local 
law property is held to be personal property or tangible property shall not be 
controlling. Conversely, property may be personal property for purposes of the 
investment credit even though under local law the property is considered to be a 
fixture and therefore real property.”10
Some have felt that those regulations leaned slightly toward a broader definition of 
“depreciable tangible personal property” inasmuch as investment tax credit was at stake 
and the right to elect was the gateway to claiming investment tax credit which was 
viewed favorably in terms of economic policy. The cases and rulings tend to reflect that 
orientation well.
______________________________________________________________________ 
* Charles F. Curtiss Distinguished Professor in Agriculture and Emeritus Profes sor of 
Economics, Iowa State University; member of the Iowa Bar.
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In conclusion
 The classification systems are in a stage of transition; however 
it is relatively clear how farm property is viewed. What is not 
clear is when the Internal Revenue Service will embrace the 
entire six digit classification system.
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Classification of depreciable personal property assets
 The regulations currently in effect specify that personal 
property is divisible into classes with two sets of classes in use, 
and properties are eligible for like-kind exchange treatment if the 
properties are of the same general asset class or the same product 
class.11 Property cannot be classified within more than one general 
asset class or more than one product class. Moreover, property 
classified in a general asset class may not be classified within a 
product class. 
 General asset classes. Depreciable tangible personal property 
is classified within 13 general asset classes.12 The classes are 
listed in the IRS Publication for determining classification for 
depreciation purposes as asset classes 00.11 through 00.28 and 
00.4.13  The general asset classes are (1) office furniture, fixtures 
and equipment; (2) information systems; (3) data handling 
equipment; (4) airplanes; (5) automobiles and taxis; (6) buses; (7) 
light general purpose trucks; (8) heavy general purpose trucks; 
(9) railroad cars and locomotives, except those owned by railroad 
transportation companies; (10) tractor units for use over-the-
road; (11) trailers and trailer-mounted containers; (12) vessels, 
barges, tugs, and similar water transportation equipment except 
those used in marine construction; and (13) industrial steam and 
electric generation and/or distribution systems.14 It does not take 
much perspicacity or insight to conclude that the 13 general asset 
classes are not very helpful in farm and ranch settings.
 Four or six digit product classes. Depreciable tangible personal 
property that is not classified within any general asset class is 
classified into four or six digit product classes.15 IRS released 
guidance for using the North American Industry Classification 
Manual (NAICS Manual) for federal income tax purposes on 
August 12, 2004.16 The regulations adopted Sectors 31 through 
33 of the NAICS Manual for defining product classes using six 
digit product classes. The four digit class system continues to 
be used until the regulations for six digit classification become 
final.17
 Properties within the same product class generally are of a like 
class and are eligible for like-kind exchanges. For example, much 
of the personal property used in a farm business is either included 
in four digit class 3523, Farm Machinery and Equipment, under 
the SIC system, or 333111 under the six digit product class.18 
Thus, it is permissible to exchange, in a like-kind exchange, 
any item of farm machinery and equipment for any other item 
of farm machinery and equipment. The NAICS system, product 
class 333111, specifically lists combines, cotton gin machinery, 
feed processing equipment, planters, plows, farm tractors, haying 
machinery, milking machines and poultry feeding and watering 
equipment.19 In short, an exchange of farm machinery for farm 
machinery is like-kind. 
 Livestock are a different story. Each type of livestock has its 
own classification system number. For example (and there are 
many, many different classifications of livestock) beef cattle are 
listed as class 0212 for the four digit classification, 112111 in the 
six digit system; hogs are 0213 in the four digit class, 112210 for 
the six digit system, dairy cattle are 0241 for four digit purposes, 
112120 under the six digit scheme. 
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